§225.36

(c) Operators shall provide records to
the Authorized Officer in accordance
with BLM regulations and guidelines.

(d) Operators shall provide records to
the Director’s Representative in ac-
cordance with OSMRE regulations and
guidelines.

§225.36 Minerals agreement cancella-
tion; Bureau of Indian Affairs no-
tice of noncompliance.

(a) If the Secretary determines that
an operator has failed to comply with
the regulations in this part; other ap-
plicable laws or regulations; the terms
of the minerals agreement; the require-
ments of an approved exploration,
drilling or mining plan; Secretarial or-
ders; or the orders of the Authorized
Officer, the Director’s Representative,
or the MMS Official, the Secretary
may:

(1) Serve a notice of noncompliance;
or

(2) Serve a notice of proposed can-
cellation.

(b) The notice of noncompliance shall
specify in what respect the operator
has failed to comply with the require-
ments referenced in paragraph (a), and
shall specify what actions, if any, must
be taken to correct the noncompliance.

(c) The notice of proposed cancella-
tion shall set forth the reasons why
cancellation is proposed.

(d) The notice of proposed cancella-
tion or noncompliance shall be served
upon the operator by delivery in person
or by certified mail to the operator at
the operator’s last known address.
When certified mail is used, the date of
service shall be deemed to be when re-
ceived or five (56) working days after
the date it is mailed, whichever is ear-
lier.

(e) The operator shall have thirty (30)
days (or such longer time as specified
in the notice) from the date that the
Bureau of Indian Affairs notice of pro-
posed cancellation or noncompliance is
served to respond, in writing, to the
Superintendent or Area Director actu-
ally issuing the notice.

(f) If an operator fails to take any ac-
tion that may be prescribed in the no-
tice of proposed cancellation, fails to
file a timely written response to the
notice, or files a written response that
does not, in the discretion of the Sec-
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retary, adequately justify the opera-
tor’s failure to comply, then the Sec-
retary may cancel the minerals agree-
ment, specifying the basis for the can-
cellation. Cancellation of a minerals
agreement shall not relieve the oper-
ator of any continuing obligation
under the minerals agreement.

(g) If an operator fails to take correc-
tive action or to file a timely written
response adequately justifying the op-
erator’s actions pursuant to a notice of
noncompliance, the Secretary may
issue an order of cessation. If the oper-
ator fails to comply with the order of
cessation, or fails to timely file an ap-
peal of the order of cessation pursuant
to paragraph (k) of this section, the
Secretary may issue an order of min-
erals agreement cancellation.

(h) This section does not limit any
other remedies of the Indian mineral
owner as set forth in the minerals
agreement.

(i) Nothing in this section is intended
to limit the authority of the Author-
ized Officer, the Director’s Representa-
tive, or the MMS Official to take any
enforcement action authorized pursu-
ant to statute or regulation.

(j) The Authorized Officer, the Direc-
tor’s Representative, the MMS Official,
and the Superintendent or Area Direc-
tor should consult with one another be-
fore taking any enforcement actions.

(k) If orders of cessation or minerals
agreement cancellation issued pursu-
ant to this section are issued by a des-
ignee of the Secretary other than the
Assistant Secretary for Indian Affairs,
the orders may be appealed under 25
CFR part 2. If the orders are issued by
the Secretary or the Assistant Sec-
retary for Indian Affairs, and not one
of their delegates or subordinates, the
orders are the final orders of the De-
partment.

§225.37

(a) In addition to or in lieu of can-
cellation under §225.36, violations of
the terms and conditions of any min-
erals agreement, the regulations in
this part, other applicable laws or reg-
ulations, or failure to comply with a
notice of noncompliance or a cessation
order issued by the Secretary may sub-
ject an operator to a penalty of not
more than $1,000 per day for each day

Penalties.
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that such a violation or noncompliance
continues beyond the time limits pre-
scribed for corrective action.

(b) A notice of a proposed penalty
shall be served on the operator either
personally or by certified mail to the
operator at the operator’s last known
address. The date of service by cer-
tified mail shall be deemed to be the
date received or five (5) working days
after the date mailed, whichever is ear-
lier.

(c) The notice shall specify the na-
ture of the violation and the proposed
penalty, and shall specifically advise
the operator of the operator’s right to
either request a hearing within thirty
(30) days of receipt of the notice or pay
the proposed penalty. Hearings shall be
held before the Superintendent or Area
Director whose findings shall be con-
clusive, unless an appeal is taken pur-
suant to 26 CFR part 2. If within thirty
(30) days of receipt of the notice of pro-
posed penalty the operator has not re-
quested a hearing or paid the amount
of the proposed penalty, a final notice
of penalty shall be served.

(d) If the person served with a notice
of proposed penalty requests a hearing,
penalties shall accrue each day the vio-
lations or noncompliance set forth in
the notice continue beyond the time
limits presented for corrective action.
The Secretary may issue a written sus-
pension of the requirement to correct
the violations pending completion of
the hearings provided by this section
only upon a determination, at the dis-
cretion of the Secretary, that such a
suspension will not be detrimental to
the Indian mineral owner and upon
submission and acceptance of a bond
deemed adequate to indemnify the In-
dian mineral owner from loss or dam-
age. The amount of the bond must be
sufficient to cover the cost of cor-
recting the violations set forth in the
notice or any disputed amounts plus
accrued penalties and interest.

(e) Payment of penalties in full more
than ten (10) days after a final decision
imposing a penalty shall subject the
operator to late payment charges. Late
payment charges shall be calculated on
the basis of a percentage assessment
rate of the amount unpaid per month
for each month or fraction thereof
until payment is received by the Sec-

§225.40

retary. In the absence of a specific min-
erals agreement provision prescribing a
different rate, the interest rate on late
payments and underpayments shall be
a rate applicable under section
6621(a)(2) of the Internal Revenue Code
of 1954. Interest shall be charged only
on the amount of payment not received
and only for the number of days the
payment is late.

(f) None of the provisions of this sec-
tion shall be interpreted as:

(1) Replacing or superseding the inde-
pendent authority of the Authorized
Officer, the Director’s Representative,
or the MMS Official to impose pen-
alties under applicable statutory or
regulatory authorities;

(2) Replacing, superseding, or repli-
cating any penalty provision in the
terms and conditions of a minerals
agreement approved by the Secretary
pursuant to this part; or

(3) Authorizing the imposition of a
penalty for violations of minerals
agreement provisions for which the Au-
thorized Officer, Director’s Representa-
tive, or MMS Official has either statu-
tory or regulatory authority to assess
a penalty.

§225.38 Appeals.

Appeals from decisions of Officials of
the Bureau of Indian Affairs under this
part may be taken pursuant to 26 CFR
part 2.

§225.39 Fees.

(a) Unless otherwise authorized by
the Secretary, each minerals agree-
ment or assignment thereof, shall be
accompanied by a filing fee of $75.00 at
the time of filing.

(b) An Indian mineral owner shall not
be required to pay a filing fee if the In-
dian mineral owner, pursuant to a pro-
vision in the existing minerals agree-
ment, acquires an additional interest
in that minerals agreement.

§225.40 Government employees cannot
acquire minerals agreements.

U.S. Government employees are pre-
vented from acquiring any interest(s)
in minerals agreements by the provi-
sions of 25 CFR part 140 and 43 CFR
part 20 pertaining to conflicts of inter-
est and ownership of an interest in
trust land.
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